IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

MARY CHURCHI LL : ClVIL ACTI ON
V. :

STAR ENTERPRI SES a/ k/ a :
STAR STAFF INC., et al. : NO 97-3527

VEMORANDUM

Bartle, J. April , 1998
Before the court is the notion of defendants for relief
fromjudgnent in accordance with Rule 60(b)(5) of the Federa
Rul es of G vil Procedure. Defendants contend that the judgnent
has been satisfied.
Plaintiff Mary Churchill brought an action agai nst her
former enployer Star Enterprises and two of her forner
supervi sors under the Famly and Medical Leave Act ("FM.A"), 29
US. C 88 2601 et seq. She clained that she was inproperly
term nated, because of a nedical condition, fromher job as a
store manager of a food mart at a Texaco station. The jury
agreed and returned a verdict of $8,609.02 in her favor. This
sum represented "danages equal to the anobunt of any wages,
sal ary, enploynment benefits or other conpensation denied or |ost
to such enpl oyees by reason of the violation" of the FMLA.  See
29 U.S.C. 8§ 2617(a)(1)(A(i)(l). In accordance with the FM.A and
with the agreenent of the parties, the court added the

prejudgnment statutory interest in the anbunt of $559.59, for a



total conpensatory award of $9,168.61. Id. 8§ 2617(a)(1)(A)(ii).
The FMLA also allows the court to award |iqui dated danages in an
anount equal to the conpensatory damages and to order
reinstatenent. See id. 88 2617(a)(1)(A)(iii) & (a)(1)(B). The
court concluded that |iquidated danages as wel |l as reinstatenent
were warranted. Judgnent was entered in favor of the plaintiff
and agai nst the defendants in the anmount of $18, 337.22.

Def endant Star Enterprises has now reinstated
plaintiff. |In addition, it has paid her $9, 168.61 which
represents the |liquidated damage portion of the judgnent and
$5,412. 59 of the $9,168.61 in conpensatory damages. The dispute
centers on the remaining $3, 756. 02.

Despite the unpaid anount, defendants contend that the
j udgnent shoul d be deened satisfied. They maintain that the
unpai d portion of the judgnent sinply represents federal incone
taxes, FICA contributions,' and state incone taxes which it is
required to withhold fromplaintiff's wages and pay to the United
States and the Commonweal th of Pennsylvania. Wile plaintiff
does not contest that she will owe taxes on the award, she
vigorously disputes the right of the defendants to wi thhold the
noney from her and has attached one of defendant Star

Enterprise's bank accounts to secure full paynent.

1. FICA is the Federal Insurance Contribution Act, 26 U S. C
88 3101, et seqg. which requires contributions by wage earners for
soci al security and hospital insurance.
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Section 3402 of the Internal Revenue Code states in
rel evant part: "Except as otherw se provided in this section,
every enpl oyer maki ng paynent of wages shall deduct and w thhold
upon such wages a tax determ ned in accordance with tables or
conput ati onal procedures prescribed by the Secretary.” 26 U S. C
8 3402. For wi thhol di ng purposes, "the term'wages' neans all
remuneration (other than fees paid to a public official) for
services perfornmed by an enpl oyee for his enployer, including the
cash value of all remuneration (including benefits) paid in any
medi um ot her than cash." [d. 8§ 3401

Not all taxable income, of course, is subject to

wi thholding. See Central Illinois Pub. Serv. Co. v. United

States, 435 U. S. 21, 25 (1978). Rather, federal w thholding, as
not ed above, applies only to wages or renmuneration "for services
perfornmed by an enpl oyee for [her] enmployer.” 26 U S. C. § 3401
In this action, plaintiff, who had been term nated from her j ob,
sought danmages for the period when she was an ex-enpl oyee. Thus,
the jury's award does not and cannot represent wages for services
performed since she perfornmed none during the relevant tine
frame. The FMLA explicitly recognizes this reality. The
enpl oyer who violates the statute is |iable not for any denied or
| ost wages but for danages "equal to the amount of" any denied or
| ost wages. 29 U . S.C. 8 2617(a)(1)(A)(i)(l). (Enphasis added).
Federal |aw al so requires FICA w thhol ding from wages.

See 26 U . S.C. 88 3101 and 3102. Under FICA, wages neans "al



remuneration for enploynent, ?

i ncl uding the cash value of all
remuneration (including benefits) paid in any medi um ot her than
cash" with various exceptions not relevant here. 1d. § 3121
Agai n, because plaintiff was not enployed by Star Enterprises for
the period covered by the judgnent, no withholding is required. ®
Finally, 8 3401 of the Internal Revenue Code excl udes
certain enpl oyee benefits fromthe definition of "wages." Thus,
t he enpl oyer cannot w thhold taxes under 8 3402 on account of
such benefits. Under the FMLA, the avail abl e damages i ncl ude not
only "an amount equal to any denied or |ost wages" but also "an
anount equal to any denied or |ost enploynent benefits." 29
US C 8§ 2617(a)(1)(A(i)(1). The jury verdict here did not
del i neate between these two conponents of plaintiff's damage.
Consequently, even if w thhol ding were otherw se appropriate, it

IS not possible to determ ne the proper anopunt in this case. See

Tungseth v. Miutual of Omha Ins. Co., No. CV. A 3-91-525, 1993

W. 764640, at *2 (D. Mnn. July 30, 1993), aff'd, 43 F.3d 406
(8th Gir. 1994).

2. Enploynent is defined as "any service, of whatever nature,
performed (A) by an enpl oyee for the person enploying him
irrespective of the citizenship or residence of either, (i)
wWthin the United States.” 26 U S . C. § 3121(b). An enployee is
"(1) any officer of a corporation; or (2) any individual who,
under the usual common | aw rul es applicable in determ ning the
enpl oyer - enpl oyee rel ati onship, has the status of an enpl oyee.™
Id. 8 3121(d).

3. Defendant also argues that at the tine plaintiff eventually
recei ved the checks, on April 6, 1998, she was in fact reinstated
and therefore an "enpl oyee.” However, the statute still requires
that the wages be for services perforned and no such services
wer e perfornmed here.
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Qur anal ysis and conclusion with respect to w thhol di ng
under Pennsylvania law is the sane as under federal law. It is
not required under the circunstances presented here. See Pa.
Stat. Ann. tit. 72, § 7316.

Def endants cite two Internal Revenue Service Revenue
Rulings and one Internal Revenue Service Regulation in support of
their argunent that they are required by law to withhol d taxes
fromplaintiff's back pay award. Revenue Rulings 72-341 and 78-
176 hold that back pay paynents to forner enpl oyees or even
persons never enployed by a corporation because of illegal
di scrimnation, constitute "wages" for purposes of the tax
wi thholding laws. Rev. Rul. 72-341, 1972-2 C.B. 32, obsoleted
by, Rev. Rul. 96-65, 1999-2 C.B. 6; Rev. Rul. 78-176, 1978-1 C. B.
303. W find that these Revenue Rulings expressly contradict the
| anguage of the statute. Wen such a contradiction exists, we
are bound to follow the plain | anguage of the statute.

Commi ssioner _of Internal Revenue v. Schleier, 515 U S. 323, 336

n.8 (1995). Further, the Regul ati on which defendants cite
affords them no assistance. It states that "renuneration for
enpl oynent” shall be considered wages, "even though at the tine
paid the rel ati onship of enployer and enpl oyee no | onger exists

bet ween the person in whose enploy the services were perforned

and the individual who perfornmed them" 29 C.F.R § 31.3121(a)-
(1) (i) (enphasis added). Like the statute, this Regul ation
specifically requires the performance of services in order for

the paynent to constitute wages for w thhol di ng purposes.
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In deciding this pending notion, we do not pass on
what, if any, taxes or FICA contributions plaintiff may owe on

the nonies received as a result of the judgnent. See Schleier,

515 U. S. at 331; United States v. Burke, 504 U S. 229, 237

(1992). We sinply hold that no withholding is nandated under
federal or state |aw. Defendants are obligated to pay to
plaintiff the entire anmount of the judgnent plus appropriate
post-judgnment interest. Since defendants have not done so, their
notion for relief fromjudgnment under Rule 60(b)(5) wll be

deni ed.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
MARY CHURCHI LL : ClVIL ACTI ON
V.
STAR ENTERPRI SES a/ k/ a :
STAR STAFF INC., et al. : NO 97-3527
ORDER

AND NOW this day of April, 1998, for the reasons
set forth in the acconpanyi ng Menorandum it is hereby ORDERED
that the notion of defendants Star Enterprises a/k/a Star Staff,
I nc., Joseph Jantorno, and David Smth for relief fromjudgnent
i s DEN ED.

BY THE COURT.:




